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TheHonorableJohnAshcroft
AttorneyGeneral
UnitedStatesDepartmentofJustice
TenthStreet& ConstitutionAvenue,N.W.
Washington,D.C. 20530

DearGeneralAshcroft:

August29, 2001

Overthepastfouryears,the Committeeon GovernmentReformhasbeenoneofthe
primarybodiesconductingoversightoftheDepartmentofJustice. In thecourseofits oversight,
theCommitteehasuncoveredanumberoftroublingfactsabouttheJusticeDepartment’swork.
TheCommitteewouldnothavebeenableto conductvigorousoversighthadit not obtainedor
reviewedanumberofinternalJusticeDepartmentdocuments.Indeed,I haverepeatedlycalled
JusticeDepartmentofficials to publichearings,andtheCommitteeevenhadto hold Attorney
GeneralRenoin contemptin orderto vindicatetherightofCongressto receivesignificant
records.

Thefundamentalquestionnow beforeus is relatively simple: how doesCongress
conductoversightof investigationsconductedby theJusticeDepartmentwithout accessto
deliberativematerial?An inflexible adherenceto thepositionthat Congressshouldnever
receivesuchmaterialevisceratesa veryimportantdutyrequiredof Congressby theConstitution.
I do understandtheunderlyingconcernsoftheDepartmentofJustice. Thatis preciselywhy I
attemptedto reachanaccommodationregardingthe Committee’srequestsfor theConrad
memorandumandtwo declinationmemoranda.Unfortunately,ratherthanmeetmehalfway— as
otherAdministrationshavedoneandasyou yourselfhavedemandedin thepast— you have
electedto follow acoursethatmakesCongresssubservientto theExecutivebranch. This I
cannotaccept.

I havegreatconfidencein theintegrityand ability of you andyourstaff, andI am
optimistic thattheDepartmentofJusticewill nothavethesameproblemswhichplaguedit
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during thetenureofAttorneyGeneralReno.’ However,my personalconfidencein youdoesnot
diminish theresponsibilityofthis Committeeto conductvigorousoversightof theDepartmentof
Justice.Similarly, it doesnot lessentheCommittee’sneedto obtainrecordsfrom the
Department.

It is with greatconcern,therefore,that I addressyourrefusalto producerecordsrequested
andsubpoenaedby theCommittee.On May22, 2001,theCommitteesubpoenaedall declination
memorandarelatingto an investigationof formerDEA SpecialAgentin ChargeErnestHoward.2
On May21, 2001,the Committeerequestedall declinationmemorandarelatingto former
Clinton WhiteHouseaideMark Middleton.. hi addition,I havebroughtto yourattentionmy
subpoenafor thememorandaby formerCampaignFinancingTaskForceChiefRobertConrad
regardingthedecisionto appointa SpecialCounselfor variouscampaignfundraisingabuses,and
all relatedmemoranda,which I originally subpoenaedon August24, 2000.

In ameetingonJuly 18, 2001,AssistantAttorneyGeneralMichael Chertoffinformedme
that theDepartmentwould notproduceany internal,deliberativematerialsto theCommittee,and
asaresult,would notproducetheConradmemorandum,ortheHowardorMiddleton declination
memorandato theCommittee.3His positionwascastin absolute,inflexible terms. I know that
the decisionto withhold thesedocumentswasnot an easyonefor you,andI know that youhave
madeit with thebestof intentions. However,thedecisionto establishan inflexiblepolicy to
withhold deliberativematerialsfrom Congressis thewrongone,for bothlegal andprudential
reasons.As I indicatedearlier,it is unfortunatethatwehavenot beenableto reachan
accommodation.

Thelegalright ofCongressto reviewdeclinationmemoranda,orotherinternal
deliberativeJusticeDepartmentmaterialslike the Conrad,Freeh,orLaBellamemoranda,cannot
beseriouslydisputed.The Committeespenta greatdealof time reviewingapplicablelegal
precedentduringits two-yearlong effort to obtaintheFreehandLa Bellamemoranda.The
relevantcasesmadeit clearthat absentavalid claimof executiveprivilege,4Congresshasaright
to obtainthesematerials,a rightwhich hasbeenexercisedfrequentlyovertheyears. I have
outlinedtheseprecedentsin detail in both theCommittee’sAugust1998contemptreport5aswell

I holdthis optimisticview despitepublic statementsfrom individualsaffiliated with theBushJusticeDepartment
transitioneffort, who indicatedthat thenewAdministrationwould notfollow up on investigationsrelatingto the
Clinton Administration. After JamesRiadywassentencedinJanuary2001,TheNew York Times reportedthat: “[I]t
is unclearwhatmight happento theinvestigationofcampaignfinanceabusesafterGeorgeW. Bushbecomes
Presidenton Jan.20. Someadvisersto theBushtransitionteamhavesaidthe newadministrationwill let it cometo
a close.” It washighly troubling thatanyoneassociatedwith the Bushtransitionwouldsuggestthatthe
Administrationshouldignoreevidenceof illegal activity in theinterestof “moving on.” I wouldhaveobjectedif Al
Gore’sadvisershadmadethis suggestion,andI objectjustasstronglywhensuchsuggestionsare madeby the
currentAdministrationor its advisors.
2 While the Committeeinitially madea letterrequestfor thesedocuments,it wasat your staff’ssuggestionthat a
subpoenawas issued. It is, at a minimum, disturbingthat your Departmentwould suggestthat Congressissuea
subpoenaandthen deliberatelyfail to producethesubpoenaedmaterial,
~Your staffhasprovidedveryhelpfulbriefingson thedeclinationsoftheHowardandMiddletoncases.However,
your staffhasrefusedto provideanyaccessto thedeclinationmemorandathemselves.
~ claimof ExecutivePrivilegehasbeenmadeoveranyof the threecategoriesof recordscurrentlybeing sought
by theCommittee,nor could sucha claimproperlybemade,giventhe natureof theserecords.
‘Attachment1,
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asin theCommittee’sDecember2000reportregardingtheJusticeDepartment.6Thesecases,
rangingfrom thePalmerRaidsinvestigationin the1 920sto theIran-Contrainvestigationin the
1 980s,establishtheright ofCongressto receiveinternaldeliberativematerialsfrom the
DepartmentofJustice.Indeed,youyourselfunderstoodthisprinciplewhenyouservedin the
United StatesSenate.In August1998,you appearedon CNN LateEdition, andwereaskedif
you thoughtthatthis Committeewasright to hold AttorneyGeneralRenoin contemptoverher
refusalto providetheCommitteewith theFreehandLa Bellamemoranda.An exchange
betweenWolf Blitzerandyourselfon nationaltelevisionwentasfollows:

Blitzer: You know that in the House of Representatives,CongressmanDan
Burton and others are moving with contempt proceedingsagainst Attorney
GeneralJanetReno. Forrefusingto handovercertainFBI documents,andothers
involving allegationsof Democraticcampaignfund-raisingabusesduring the ‘96
campaign. Do you want to seethis kind of contemptchargeagainstAttorney
GeneralJanetReno?

SenatorAshcroft: No, I would like to seeher deliver the documents,theseare
appropriatelyrequested[and] thereareonly two reasonstheHousedoesn’thavea
lot of optionsherein my judgment. [There are] only two reasonswhy aperson
can fail to respondto a subpoenafrom the House. One is that there is no
jurisdiction in the committee, this committee clearly has jurisdiction here.
Secondly,executiveprivilegewould beasserted.Neitherof thoseitemshasbeen
raisedby the Attorney General. TheAttorney Generalhasjust learnedfrom the
Presidenta techniquewecall stonewalling,andI don’t think theHousehasmuch
option. I think theHousesimplyhasto say,eitheroursubpoenasarerespected,or
they are challengedon appropriategrounds. And if they arenot, stonewalling
won’t do it, wehaveto say,contemptis theappropriatecitation, it is regrettable,
weneedtheinformation.

Yourpositionin 1998wasunambiguousandit wascorrect. Thus,I amat a lossasto whyyou
would takea contradictorypositionjust afew yearslater.

As youprobablyalso know,recentprecedentalsoclearlyconfirmsCongress’right to
receivethesematerials. During thepastsix yearsalone,theCommitteehasreceivedor reviewed
10 differentdeclinationmemoranda.While theCommitteehasusuallyreachedan
accommodationwith theDepartmentwherebythememorandaarereviewedby Committeestaff,
ratherthanphysicallyproducedto theCommittee,at leastonedeclinationmemorandumhas
beenproducedto the Committeeandpublishedin a Committeereport.7 Theprecedenton other
deliberativedocumentsis just asclear. The Committeebeganits effortsto obtaintheFreeh,La
Bella, and otherrelatedmemorandain December1997. In August1998,theCommitteeheld
AttorneyGeneralRenoin contemptover thispreciseissue. Finally, in May 2000,theCommittee
receivedthememorandawhich it hadsubpoenaed.All of thesedocumentsweresubsequently
madepublic. TheCommitteeobtainedtheserecordsfrom AttorneyGeneralReno,who was

~Attachment2.
‘ This documentwasobtainedandmadepublic by ChairmanClingerduring the 1

04th Congress.
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widely recognizedasoneofthemostrecalcitrantAttorneysGeneralin recentmemory. You
havenow stakedout apositionthatis evenmorerestrictivethanAttorneyGeneralReno’s.

At thesametimethat you areattemptingto erectarestrictivenewpolicy shielding
deliberativeJusticeDepartmentdocumentsfrom Congressionalscrutiny,you havealready
departedfrom thatpolicy by providingdeliberativeJusticeDepartmentdocumentsto theSenate
JudiciaryCommittee. Indeed,you appearto havedonesoaftertheheadoftheCriminal Division
providedme with aclearstatementoftheJusticeDepartment’snewpolicy. In July2001,you
providedstaffof theSenateJudiciaryCommitteewith accessto recordsrelatingto Justice
Departmentinvestigationsof allegationsrelatingto improperactionsby FBI officials in the
RubyRidgeandWacomatters. Includedin thematerialswhich youprovidedto theSenate
JudiciaryCommitteeareinternal,deliberativememorandadiscussinginvestigationsofJustice
Departmentpersonnel.Thesememorandaareindistinguishablefrom thematerialsyou are
withholding from this Committee.8Obviously,I amconcernedthat you haveembarkedupona
coursethatsetsdifferent standardsfor differentCongressionalcommittees.

Thepracticalconcernsyou haveoutlinedregardingthe Committee’saccessto
deliberativedocumentslike theConradmemorandumordeclinationmemorandaareserious,but
theydo not outweightheneedoftheCommitteeto reviewthis information. Again, this is why I
haveattemptedto reachan accommodation.Theonly concernthat you oryourstaffhave
articulatedasareasonto withholdtheserecordsfrom Congressis thattheproductionofthe
recordswill havea chilling effect on theability ofDepartmentpersonnelto sharetheiropinion
with theirsuperiors.Whenthis argumentwasfirst madeby AttorneyGeneralReno,in response
to theCommittee’ssubpoenasfor theFreehandLaBellamemoranda,the Committeeexamined
it, andrejectedit. TheDepartmenthasneverproducedanyevidencethatCongressionalreview
ofdeliberativedocumentshasa chilling effect onDepartmentpersonnel.Rather,thereis every
indicationthatJusticeDepartmentpersonnelhavecontinuedto offer theircandidadvicein
written memorandadespitedecadesofCongressionaloversight. Thishascertainlybeenthe
Committee’sexperiencewith documentsrelatingto thecampaignfundraisinginvestigation.For
example,despitethe factthattheCommitteesubpoenaedthe Freehmemorandum,several
monthslaterCharlesLaBella draftedhis lengthymemorandumregardingtheappointmentofan
independentcounsel.Then,despitethe factthattheCommitteesubpoenaedtheLaBella
memorandum,andheldtheAttorneyGeneralin contemptoverherrefusalto provideit to the
Committee,a numberofJusticeDepartmentpersonnelwrote lengthy,candidmemoranda
expressingtheiradviceregardingtheappointmentof anindependentcounsel.9Evenafterthe

~SomeJusticeDepartmentstaffclaimthat the internaldeliberativememorandarelatingto the RubyRidgeand
Wacomatterscanbemadeavailableto Congressbecausetheyrelateto investigationsby theOffice of Professional
Responsibility,not the CriminalDivision. Sucha distinction is meaningless.As someof the memorandarelatingto
RubyRidgeandWacomakeclear,FBI personnelwerebeing investigatedfor seriousmatters,including altering
302sand intimidatingpotentialwitnesses.Theseactionscould haveresultedin criminal prosecution.Therefore,
thesememorandaregardingRubyRidgeandWacocontaindetaileddeliberationsregardinginvestigationsthatcould
resultin criminal prosecution.As such,theyarevirtually identicaltotheFreeh,LaBella, andConradmemoranda.
~In perhapsthe bestexampleof thehollownessof theDepartment’sclaimsof a “chilling effect,” onthe sameday
that theAttorney Generalwasheld in contemptoverherrefusal to providetheCommitteewith the FreehandLa
Bella memoranda,LeeRadekdrafteda memorandumin whichhe clearlycontemplatedthe public releaseof those
memoranda,stating“[ijt is inexcusable,andI believeclearly calculated,that they[La Bella andDe Samo]have
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Freeh,La Bella, andanumberofothermemorandawereprovidedto theCommittee,and
releasedpublicly, JusticeDepartmentpersonnellike CampaignFundraisingTaskForceChief
RobertConradhavecontinuedto offer theircandidadvicein memoranda.As theCommittee
foundin its reportregardingtheRenoJusticeDepartment:

Indeed,the only practicalconsequenceof the committee’sreleaseof the Freeh
and La Bella memorandais probablythe messagethat one shouldnot commit
dishonestviewsto paper. Thecommitteedoesnot feel theneedto protectmalign
advice,10

In addition,I believethatyoushouldweighagainstyourconcernsaboutCongressional
accessto thesedocumentsthe substantialbenefitsthat arisefrom Congressionaloversightofthe
prosecutorialfunction. Thereareanumberoftroubling factsabouttheJusticeDepartmentthat
Congresswould haveneverlearnedif it hadnot forcedtheDepartmentto turnoverthekinds of
deliberativematerialsyou arenowtrying to withhold:

Thepublic wouldneverhavelearnedthat CharlesLa Bella, the leadprosecutorinvestigating
the1996campaignfündraisingscandal,believedthat theDepartmentcreatedadouble
standardfor investigatingPresidentClinton: “[i]f theseallegationsinvolved anyoneother
thanthePresident,VicePresident,seniorWhiteHouse,orDNC andClinton/Gore‘96
officials, an appropriateinvestigationwouldhavecommencedmonthsagowithout
hesitation.” LaBella alsoconcludedthat “thecontortionstheDepartmenthasgonethrough
to avoidinvestigatingtheseallegationsareapparent... . It is timeto approachtheseissues
headon, ratherthanbeginningwith a desiredresultandreasoningbackwards.”

• LaBella alsowrote that “onecouldarguethattheDepartment’streatmentoftheCommon
Causeallegationshasbeenmarkedby gamesmanshipratherthananeven-handedanalysisof
theissues.Thatis to say,sincea decisionto investigatewould inevitablyleadto atriggering
ofthe[IndependentCounselAct], thosewho arehostile to thetriggeringof theAct hadto
find a theoryuponwhichwecould avoidconductingan investigation.” This is ofparticular
consequencewhenput in the contextofa JusticeDepartmentthatwaspreparedto allowa
seniorofficial to denigratethe IndependentCounselAct in awidely circulatednewspaper.’1

• SteveClark, anotherJusticeDepartmentattorneyinvestigatingthecampaignfundraising
matterwrote: “that, to date,wehavebeenunableto investigatetheCommonCause
allegationsin astraightforwardwayhasbeena greatpersonalandprofessional
disappointment.But, I believethepublichasbeenmostclis-served[sic] by theway in which
the ‘whetherto investigate’issuehasbeenapproached,debated,andresolved.Neverdid I

chosento communicatetheir viewsaboutotherswithin theDepartmentina memorandumthat is thesubjectof such
intensepublic interest,andis thereforelikely to be leakedorbecomepublic throughsomeotherroute.”
~° JanetReno’sStewardshipof theJusticeDepartment:A Failureto ServetheEndsof Justice,139,H. Rep. I 06-
1027(2000). It wasparticularlyimportantto learnfrom oneofthememorandathatoneseniorJusticeDepartment
official mademisrepresentationsso severethat thethen-AssistantAttorneyGeneralfor the Office of LegalCounsel
wascompelledto write a memorandumwhich pointedoutthemisrepresentations.It is difficult for theCommittee
to understandwhy suchcommunicationsshouldbe cloakedin secrecy.

SeeJeffreyGoldberg,“The Mystery of JanetReno;Whatis JanetRenoThinking?” TheNewYork Times(July 6,
1997).
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dreamthattheTaskForce’seffort to air this issuewouldbemetwith somuchbehind-the-.
scenesmaneuvering,personalanimosity,distortionsoffact,andcontortionsoflaw. . . . All
this,not to forestallan ill-conceivedindictment,not to forecloseareportmakingan
independentcounselreferral,but to preventany investigationofamatterinvolving a
potential lossofmorethan$180million to thefederaltreasury.”

• TheCommitteelearnedthat eachofthetop investigatorschargedwith investigatingthe 1996
campaignfundraisingmatter— CharlesLaBella,his deputyJudyFeigin,TaskForceChief
David Vicinanzo,FBI DirectorLouisFreeh,FBI GeneralCounselLarryParkinson,
AssociateDeputyAttorneyGeneralRobertLitt, andevenPublic Integrity SectionChiefLee
Radek— all recommendedtheappointmentof anindependentcounselatleastonceduringthe
three-yeardebatewithin theJusticeDepartment.Yet, theAttorneyGeneralignoredall of
theiradviceandinsistedon investigatingthePresidentandherownpolitical partyherself,
with disastrousconsequences.

Youhavepublicly acknowledgedthat you aretrying to restorepublic trustin theJustice
DepartmentandtheFederalBureauofInvestigation.It is hardto believethatpublic confidence
in our investigatorsandprosecutorscanberestoredby aninflexiblepolicy thatprevents
Congressfrom dischargingaconstitutionally-mandatedduty. Rather,Congresshasaright to
reviewandevaluatecertainprosecutorialdecisions,especiallythosethatgo to thecoreofpublic
confidencein theintegrityoftheJusticeDepartment.For example,this Committeeis currently
conductingan investigationoftheDepartment’shandlingofinformantsin its organizedcrime
investigations.TheCommitteerecentlyheardtestimonyfrom JosephSalvati,whowas
imprisonedfor 30 yearsfor acrimehe did notcommit. While Mr. Salvatisatin prison,theFBI
hadsubstantialinformationpointing to his innocence,yettheFBI continuedto takestepsto
assistandprotectthemanwhosetestimonyput Salvati in prison. TheCommittee’sinvestigation
oftheSalvatimatter,andanumberofotherequallydisturbingmatters,will requireaccessto
internaldeliberativeDepartmentmemorandamuchlike theConradmemorandum.I fearthatthe
policy you aresointenton establishingwill actto preventtheCommitteefrom learningthe full
truth aboutthesematters.WhattheCommitteehaslearnedsofar in its investigationshowsthat
mistakeslike theSalvati casearetheresultofa lackofaccountabilityin theDepartment’s
decisionmaking.I fail to seehow yournewpolicy — whichwill cloaktheDepartment’s
decisionmakingin evenmoresecrecy— will improvetheoperationoftheDepartment.

To summarize,theCommitteeasksonly to receivetherecordsit hasreceivedin thepast.
Specifically,theCommitteehasrequestedtwo declinationmemorandarelatingto ErnestHoward
andMarkMiddleton,theConradmemorandumregardingtheneedfor a specialcounselto
investigatecampaignfundraisingabuses,and otherrelatedmemoranda.Thereis novalid legal
or practicalreasonwhy theserecordsshouldbewithheld from theCommittee.

Attorney GeneralAshcrofl,just threeyearsago,youagreedwith my position,andyou
demandedthatAttorneyGeneralRenoturnovertheFreehandLa Bella memoranda.You said
“I would like to seeher [Attorney GeneralReno] deliverthedocuments.. . weneedthe
information.” I believethatyouranalysisofAttorneyGeneralReno’sactionswasexactlyright,
and I amconcernedthat you haveonestandardfor aDemocratAttorneyGeneralandanother
standardfor yourself. This appearsto beinexplicable. Therefore,I respectfullyrequestthat you
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reconsideryourPosition,andproduceto theCommitteethedocumentswhich I haverequest~~
If you donotproducetherequestedrecords,I will havenochoicebut to askyou to appearbefore
theCom~jtteeto explainyourPositionpublicly.

Sincerely,

DanBurton
Chajnnan

cc: Members,Committeeon Go~eni~entReform


